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Parties choose international arbitration for a variety of reasons. One of the most compelling reasons for choosing
arbitration is the ability to obtain a final, binding and enforceable award, which is not subject to a prolonged appeal
process. Parties who choose international arbitration are generally sophisticated commercial parties who, naturally, want
their disputes resolved fairly and justly, but above all, they want their dispute resolved. The overriding purpose of
arbitration therefore, is to determine, and thereby put an end to, the dispute. Dissenting opinions,1 whilst tolerated in
international commercial arbitration, do not sit comfortably in its fabric. Further, as the recent English case of F Ltd v
M Ltd2 shows, given a certain combination of circumstances, they may risk the security of the arbitral award.

Arbitral Practice On Dissenting Opinions

In civil law systems, although dissenting opinions may be permitted, there is typically no tradition of dissenting
opinions.3 In Switzerland there is no express rule forbidding dissenting opinions in arbitrations, although they are
apparently rare,4 which seems to reflect the general approach in civil law jurisdictions.5 However, under Belgian law,
deliberations of arbitrators are strictly confidential and for this reason, dissenting opinions (in proceedings subject to the
Belgian Arbitration Act) cannot be included in the award.6

In the common law, dissenting opinions are a tradition and have occasionally shaped the course of case law. In
England, dissenting opinions play an important role in the development of jurisprudence.7 The situation in the United
States is very similar, with dissenting opinions often foretelling subsequent changes in the law.8

In a survey of 107 national arbitration laws, twenty-four expressly permitted dissenting opinions,9 the remainder
were silent on the subject. There is no reference to dissenting opinions either in the Model Law or in the UNCITRAL
Arbitration Rules. The ICC, LCIA and WIPO permit dissenting opinions despite the rules being silent on the point. The
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earlier version of the Stockholm Chamber of Commerce Arbitration Institute Rules expressly provided for dissenting
opinions, but the current rules, adopted in 2007, removed all mention of a dissenting opinion. The Netherlands
Arbitration Institute allows the dissenter to write separately, but does not allow the document to form part of the award.
ICSID expressly provides for any member of the tribunal to attach a dissent to the award.10 The Iran-US Claims
Tribunal allows dissents.11

The ICC Court's practice is to look at dissenting opinions at the same time as it scrutinizes awards and it will send
the dissenting opinion to the parties at the same time as the award. However, the ICC Report on Dissenting Opinions in
1991 noted that, in exceptional circumstances in which communication of the dissenting opinion is prohibited by law, or
where the validity of the award might be imperiled either in the country in which the arbitration took place or in any
country in which recognition or enforcement of the award is likely to be sought, then the opinion will not be
communicated to the parties.12 The dissenting opinion does not form part of an ICC award.13

Generally, therefore, dissenting opinions are tolerated in international arbitration14 but mainly ignored,15 perhaps
because the parties are more interested in knowing the final decision of the tribunal than being informed of the tribunal's
disagreements that preceded it. Dissenting opinions are expressed separately from the award, either attached as a
lengthy postscript or enclosed with the award. As there is unlikely to be express provision in the procedure for the
treatment of dissenting opinions, the tribunal will determine how the matter is dealt with.16 The dissenting opinion is
not considered to be part of the award and, generally, has no effect on the validity or enforceability of the award.
However, the recent English case of F Ltd v M Ltd17 showed that, given a certain combination of circumstances, a
dissenting opinion could highlight an issue which may render the award unsafe.

The Decision In F Ltd v M Ltd

The Claimant in F Ltd v M Ltd would no doubt argue that, in his case at least, the existence of the dissenting
opinion meant that the interests of justice were served. In this case, the arbitrators awarded ?1,856,597 to the Claimant
and ?1,101,871 to the Defendant (which meant that the Claimant netted ?754,726 together with 40% of its costs). A
detailed dissenting opinion was delivered to the parties along with the award because one of the tribunal members
disagreed with the views of the majority on a number of points.

The English Arbitration Act 1996 contains a provision which allows challenges to arbitration awards to be made to
the English court on grounds of "serious irregularity" (section 6818). The Claimant in F Ltd v M Ltd challenged the
arbitration award on this ground and sought to have the award remitted to the tribunal. The Claimant based its
argument, in large part, on matters raised in the dissenting opinion.

Section 68 was intended "as a long stop, only available in extreme cases where the tribunal has gone so wrong in its
conduct of the arbitration that justice calls out for it to be corrected."19 The English courts have respected this approach
and have consistently held that there is a very high threshold that must be satisfied before an application under section
68 will succeed. Counsel in F Ltd v M Ltd were unable to identify any authority in which a section 68 application was
made against the background of a dissenting opinion from an arbitrator, so the decision in F Ltd v M Ltd provides
useful guidance on the treatment of dissenting opinions in relation to challenges to arbitration awards.

The Court agreed to uphold an element of the challenge on the basis of certain issues identified by the dissenting
opinion, one of which was that there was no pleaded basis for the tribunal's finding that a certain sum should be offset
against the amount awarded to the Claimant. The Court decided to remit the issue of the deduction of this sum from the
sums otherwise due to the Claimant to the arbitral tribunal for reconsideration.

One of the allegations in F Ltd v M Ltd was that the tribunal had decided a point against the Claimant without
having heard the parties on the issue. The judge hearing the challenge, Coulson J, confirmed that, in this situation, a
serious irregularity could be established.20
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Coulson J stated that, in his view:

? The existence of a dissenting opinion which refers to a pleaded or argued issue was irrelevant;

? If the dissenting opinion referred to an argument that had been debated and rejected by the tribunal, whether or
not the parties had raised the argument, it would be unlikely that a substantial injustice had occurred;

? If the dissenting opinion asserted that an important point had been decided without reference to the parties that
would be a factor that a court would take into account in considering a section 68 application (although it was unlikely
that, without more, it would prove determinative).

Coulson J held that the tribunal had mistakenly made a deduction from the damages it awarded to the Claimant.
The dissenting opinion, which was quoted by Coulson J, had identified the tribunal's error. Coulson J agreed with the
dissenting arbitrator and held "the majority failed to understand the accounting exercise . . . and confused a sum due
from the client with a sum due from the claimant." Accordingly, he considered that there was a serious risk of
substantial injustice if the issue of the deduction was not reconsidered. He also remitted the costs award to the tribunal
because it had been based on the (incorrect) net amount awarded to the Claimant.

More Trouble Than They Are Worth?

Clearly, therefore, the dissenting opinion in F Ltd v M Ltd was of assistance to the Claimant in ensuring that justice
was done. However, the combination of circumstances, which culminated in the decision in F Ltd v M Ltd, is rare. It is
not the intention of this article to rehearse in detail the arguments for and against dissenting opinions, as this is a
much-debated topic. However, it is useful, given the impact that the dissenting opinion had in F Ltd v M Ltd, to briefly
consider whether dissenting opinions do add value to the arbitration process.

It is often argued that an arbitrator has a fundamental right to give a dissenting opinion.21 However, there is also
some confusion between the arbitrator's fundamental right to hold that dissenting opinion (which is inarguable) and the
alleged right to publish that dissenting opinion. An argument in favour of dissenting opinions is that dissents can
produce better awards. Certainly in common law jurisdictions and, possibly, in public international arbitrations, it could
be asserted that dissent "safeguards the integrity of the judicial decision?making process by keeping the majority
accountable for the rationale and consequences of its decision."22 However, it is not the fact of a written dissent that
ensures quality resolution of the dispute, but the disagreement with the majority view that will cause the majority to
work harder to justify its decision. The dissenter is not there to enliven the process.23 It is not suggested that an
arbitrator should not be permitted to disagree in deliberations, nor that such disagreement would not add to the rigor of
the decision-making process. It is simply that the value of communicating the dissent to the parties in a private
international commercial arbitration is questionable.

Another argument in favour of dissenting opinions is that the losing party has a record that its voice was heard (but
ignored) by the majority, and thus, the losing party can have confidence in the justice of the arbitration process. Yet the
existence of a dissenting opinion can hinder rather than enhance confidence in the arbitration process. Consider the
difference between a reasoned arbitration award which reflects in detail on the opposing positions taken in the pleadings
and at the hearing, which demonstrates the consideration given to those different positions and which ultimately decides
(on specified grounds) to opt for one position over another. The losing party in that arbitration can have confidence in
the arbitral process. Now consider the position in which a dissenting opinion harangues the majority, is clearly partisan
or petulant. Such an opinion is only going to harm the confidence the losing party had in the process.

An area of concern is the strong connection between party appointed arbitrators and dissenting opinions. These may
be used to appease the losing appointing party and to line up the possibility of another appointment. Whilst this is a
cynical viewpoint, the number of arbitrations in which dissenters have gone against the party appointing them is
apparently "statistically negligible."24 There is also a feeling that such partisan dissents are "naturally suspect,"25
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particularly if they are obviously used to propel a challenge to the award. Clearly, this was not the case in F Ltd v M
Ltd, but the existence of dissents will increase the likelihood that awards will be challenged.26 Generally, however,
awards can only be challenged on very limited grounds and, if the example of the English High Court in F Ltd v M Ltd
is followed, courts will be careful to preserve the autonomy of the arbitral process.

Accordingly, in commercial arbitrations therefore, the value of dissenting opinions is arguably limited to the rare
combination of circumstances which arose in the facts of F Ltd v M Ltd. This combination of circumstances resulted in
the exposure of an irregularity which caused substantial injustice to the party. This possibility was noted by the ICC
Report on Dissenting Opinions, which stated "In general, awards may be challenged only for lack of jurisdiction or lack
of due process. However, in the cases in which these questions are raised in a dissenting opinion, it may be thought
proper- indeed desirable- that the parties should in fact be made aware of the contents of the dissenting opinion. The
Working Party is sure that the ICC would not wish to adopt a policy which could have the effect of deliberately
suppressing from the parties any genuine cause for concern on jurisdiction questions, or on the requirements of
procedural due process."27

In public international law, a dissenting opinion may have more value. With ICSID cases being published and,
increasingly, relied on to show how other tribunals have approached certain issues (whilst all parties accepting that the
tribunal is not bound by those decisions), then dissenting opinions can provide a useful analysis of an arbitrator's
approach to the issues. It can add to the body of opinion which may help counsel in preparing to present a case and the
tribunal in deliberating over their decision.

Concluding Remarks

Clearly it is impossible to put the genie back into the bottle, as indeed the ICC Working Party on Dissenting
Opinions thought in 1986, when it said that it was "neither practical nor desirable to attempt to suppress dissenting
opinions in ICC arbitrations"28 and it has been said that dissenting opinions in arbitrations are a "fact of life" 29 and are
"here to stay."30 Further, the extreme diversity of legal (and non-legal) backgrounds of international arbitrators invites a
diverse approach to dissenting opinions. However, arbitrators need to remember that their function is to determine the
dispute. In private international commercial arbitration, arbitrators are not law-makers, even if many may have been
judges in a former life. They are not advocates for the party that appointed them. They are decision makers, paid to
decide a dispute in accordance with the rules of law chosen by the parties. Save in the rare combination of
circumstances, thankfully recognized as such by the English High Court in F Ltd v M Ltd, dissenting opinions may do
more harm than good and should be approached with caution by arbitrators and parties alike.
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